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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 133 

IFRL--71 

Amendment to  me Secondary 
Treatment Regulation: Percent 
Removal RaguLtm~t8 During Dry 
Weather Periods for Treatment Works 
!%rved by Combined Sewera 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTIOK Find rule. 

SUMYARI: This rule amende that portion 
of the WAS secondary treatment 
regulation concerning the percent 
removal requirementa during dry . 
weather periods for treatment works 
served by combined sewen. 

The secondary treatment regulation. 
originally promulgated in 1973. requires 
treatment works to meet both 
concentration-based effluent limitations 
for five-day biochemical oxygen demand 
(BOD,) and total suspended solids (TSSl 
as well ns an 85 percent removal 
rcquirement far these pollutants. The 
percent removal requirement was 
established to encourage municipalities 
to correct excessive lnfiltratjon and 
inflow (111) in their sewer systems and 
to prevent intentionai dilution of the 
wastewater. When the regulation was 
amended in June 1985 to set separate 
limits for equivalent treatment (Le.. 
trickling Alten and waste stabilization 
ponds), a 65 percent removal 
requirement was included for equivalent 
treatment facilities. Additionally, in lune 
1985. the Agency amended the 
regulation to allow additional flexibility 
in applying the percent removal 
requirements for separate sewer 
systems. The current regulation allows 
adjustment of the percent removal 
requirements during wet and drj 
weather periods for treatment works 
served by separate sewers provided that 
the treatment works meet certain 
criteria defined in 5 133.103(d), "Less 
Concentrated Influent Wastewater for 
Separate Sewers." The current 
regulation also includes a provision 
authorizing adjustments to the percent 
removal requirements for treatment 
works served by combined sewers, but 
only during wet weather periods 
4 133.1m(a)). I t  does not apply to 
treatment works served by combined 
sewers during dry weather periods. 

the reference to 40 CFR X.W(b] ( I e )  
found in the proposed rule: it has been 
determined that the more specific 
reference is to 40 CFR 35.=(b)(a). 

After further consideration concerning 

The final rule has been revised 
accordingly. 

removal requirements to allow 
adjustments during dry weather periods 
for treatment works served by combined 
sewers. because nonexcessive 
infiltration can dilute the influent 
wastewater of treatment works served 
by combined sewers. just as it doe8 for 
treatment works served by separate 
sewers. 

This rule allows treatment works 
served by combined sewers an 
opportunity to request adjustments in 
the percent removal requvements for 
dry wea-her provided that the permittee 
meets the requirements specified in 
9 133.103(e). 
DATES: In accordance with 40 CFR Part 
23 (50 FR 7268. February Zl. 19851. this 
regulation shall be considered issued for 
purposes of judicial review at 1:oO p.m. 
Eastern time on February IO. 1989. This 
regulation shall become eifective 
February 27,1989. 

Under section 509(b)(l) of the Clean 
Water Act. judicial review of this 
regulation can be made only by fiw a 
petition for review in the United States 
Court of Appeals within 120 day8 after 
the regulation is considered issued for 
purposes of judicial review. Under 
section 509(b)(2) of the Clean Water Act  
the requirements in this regulation may 
not be challenged later in civil or 
criminal proceedmy brought by EPA to 
enforce these requirements. 
The record for the final rule will be 

available for public review at the EPA 
Public information Reference Unit, 
Room 2334 (EPA Library). 

Randy Revetta, Office of Municipal 
Pollution Control (WH-595). 
Environmental Protection Agency. 
Washington. DC W. 202-382-7370.. 

Today's rule amends the percent 

F W  FURTHER INKHIMATION CMltACC 

S U ~ E H T A R I  INFORMATIOW: , 

for treatment works sewed by combined 
sewers. 
In response to information that in 

some cases the 85 percent removal 
requirement resulted in forcmg 
advanced treatment lewis on some 
treatment works w t h  dilute influent 
wastewater. the Agency. on November 
18,1983 issued a Federal Register notice 
soliciting public comment on a number 
of options for amendmg the percent 
removal requirement (48 FR 5225s). 
Based on the public comments received 
in response to the notice. the Agency 
proposed an amendment to the percent 
removal requirement on September M. 
1984 that would authorize a mofication 
of the percent removal requirement for 
treatment works served by separate 
sewem if they demonstrated: (1) That 
they consistently met their 
concentration-based Lirmtations; (2) that 
to meet the percent removal 
requirement the treatment works would 
have to meet significantly more stringent 
concentration-based Lirmtatione; and (3) 
that the less concentrated influent 
wastewater to the treatment w o h  was 
not a result of excessive infiltration and 
inflow (49 FR 37010). 
In response to public comments, the 

Agency modified the title to read "Less 
Concentrated Influent Wastewater for 
Separate Sewers." In addition, the EPA 
determined that the final amendment 
should apply to both the 85 and the new 
85 percent removal requirements for 
equivalent treatment. The final 
amendment was published in the 
Federal Register on June 3.1985 (SO FR 
23282). 

B. Challenge to the F d  Amendment 
On September 16.1985. the City of 

New York filed a pebtion to review the 
percent removal amendment for 
separate sewers: Citv of New York V. 
Environmental Pmtechon Agency. No. 
-142 (2d Cir. 19851. New Yo& which 

_ -  has combined sewen. pointed out that 
A. "IIe On the treatment works served by combined 
Percent . sewers should also be eligible for 
On August 17,1973. the Agency 

defined the secondary treatment 
requirements for treatment w& as the . periods. This was based on the concern 
achievement of 30 m g / l  BOG and 30 . that nonexcessive infiltration can dilute 
mg/l TSS and 85 percent removal of the influent wastewater of treatment 
those pollutants on a 30 day average (40 works served by combined sewers just 
CFR 133.102 (a) and (b)). The Agency as it does for treatment works served by 
based these limits on what were ' separate sewers. 
previously believed to be t y p W  . 1. 
treatment works influent concentrations: Settlement *Vnt 
of 200 mg/l for BODS and TSSh :: On January 7,1988. the Agency and 
addition. the Agency inciuded.a- .::,I i the City of New York filed a settlement 
provision in 4 133.103(a) of the 0- agreement with the court. Today's rule 
secondary treatment regulatiopxdowing is in fulfillment of the obligation under 
adjustment of the 85 percent removal the consent decree. In the settlement 
requirement dunng wet weather periods ' agreement the Agency agreed to initiate 

._ .adjustment of the percenrremoval 
-; requirements during dry weather 



dnd take final action on a demaking  
proceeding concerning whether the 
secondary treatment regulatian shouid 
be amended to allow the permit-issuing 
authority to establish alternative 
percentage removal requirements for 
treatment works served by combined 
sewer systems dunng dry weather 
periods. 

The ay-eement provided that such 
fad Agency action may either be: 

(1) h e  promuigation of an amendment 
to the secondary treatment reguiation 
addressing the percentage removal 
requirements during dry weather 
penods far treatment works served by 
combined sewers: or 

(2) a decision not to amend the 
secondary treatment regulation with a 
written explanation for the decision. 
D. &&ground OCI Ad+tnmx~t of rha 
Pertent Removal Reqnirement 
i. Co,recti'on of Infirtration and Infldw 

Under section a1(gf/3) of the Clean 
LVater Act (33 U.S.C 128l(g#3]1 and 
EP.4's construction grant regniations (40 
CFR 32.2005(b)(16), (28). (29) and 3521zQ 
grants for the construction of treatment 
works cannot be made rmiess an 
applicant has demanstrated that the 
sewer system is QOL or wiil not be. 
subject to excessive infiltration and 
inflow ["!/I"). For the pvposes of -A's 
construction grauts pmgram the Agency 
has defined "excessive ill'' as  quantities 
of I/ !  that can & emnomitally 
eliminated from a sewer system. 
Excessive i l l  is determured from a cost- 
effectiveness anaiyra that wmpares the 
costs of comt ing  the J/I conditions 
(plus the costs of transporting and 
treaung the re rmning  4Q to the total 
costs of the aiternative-transpo~xrg 
and treating all of tbe i(i. 

Further definition of the individual 
components of 1/1 may be found in 40 
CFR 3520Dyb) (2.8) and $29) titled- 
"Nonexcessive tnlihatioa" and 
" N o n e x w i v e  tn5ow." 

Theoretically, the percat removal 
requements impose mom stringent 
leveis of treatment than b e  
concentra tioPbased buts for BODS and 
TSS until the municipality corrects the 
c a w  d the lesa oaDcentrated 
wastewater in the aewesaystem Tbin 
reguiaioy approach is based an tbe 
assumption thal a mtlnicrpairty can take 
corrective meaaures to reduce l/i that 
are ieos costly than providing additional 
hydraulic capacity in the sewer system 
and at tk treatmart plant. 
In 1973. the Agency believed that from 

;o to IM percat of the excessive i / I  
problem could be corrected through 
cost-dfective sewer tyEtem 
rehabilitatioa However. s h q u e n t  

a 

infomation ("Evaluation of Infiltration/ 
Inflow Program" unpublished draft 
techdeal reports, 1979 and 1980) 
indica&& that sewer rehabilitation is far 
le= eiiective than formerly expected. In 
fact. cost-effective sewer rehabilitation 
was found to remove only up to 40 
percent of the estimated infiltrahooa 
Acmrdingly, even large expenditures for 
the correcuon of I/I could produce only 
a small ultimate reduction of infiltration 
As a result influent BODE. and TSS 
concentra tims have often remained 
below 200 mg/l even after costeffective 
correction of exwssive iditration 

'7 Evpected Influent Concentrution 
Under Allowable i/I Condihons 

The b e n c y  has determined that the 
correction of excessive infiltration is 
Wcely to be unsuccessful for sewer 
systems with a dry weather base flow of 
u p  to 120 gallons per capita per day 
(gpd l .  This figure is based on the 
following t y p i d  values: 70 gpcd 
domestic wastewater flow. 10 gpcd 
cornmerclal and d industrial 
wastewater flow. and 40 gpcd 
nonexcessive infiltration fbw. Please 
note that the 120 Bpcd figure includea 
dry weather inflow (non-rainfall 
induced) which is cnnsidaed a minimal 
contributory factor to the total dry 
weather flow and Furthermom. is 
indistinguishable as a separate flow 
compoDent If the dry weather base flow 
within the e w e r  system is  less than 220 
gpcd. no further mfiltration c o w o n  
work is required. The W gpcd figure is 
only a threshold value. and permitteea 
m a y  determine that even higker vaiues 
of infiltration are nollormsive through 
a cost-effective evaiuation on a case-by- 
case sewer system baris. 
3. Exmssive-None.rcessive Row Study 

In 1974 the Agency d hiotorical 
r e w d s  from water utalities to determine 
that the average nonconsumptive water 
usage (ie, water returned to the sewer 
system) in the United States is 
approximately 70 gpcd for dumwtic 
flows and 10 gpcd for commercial and 
small industrial ffoua. %e e m a t e s  
were used for the cosi-eRectiveness 
guidelines promulgated by EPA a8 part 
of the construction grantregulatioas (40 
CFR Part 351. 

The difference bet- the total drjr 
weather bare b w  used €or conoiroc-bon 
grant funding purposes, 120 @. a d  w] 
gpcd (k. 7atio) k the partion 
at&nbutai.de tommexcessivaiafilhatioo 
(e.g.. 40 gpod). The Agency reviewed 
data from numerous 1/I arvlyres and 
w w e r  syrtem evahw&m studies uiui 
det ' ithatb?typlCaiwhJe€Q€ 
nonexcesriue i.di.&mhoa eetionwde ir 

SOurCeS.  

galloons per day per inch diameter 
per mile oi sewer (gpdim). The 1500 
gpdim value was used in the 
construction grant program (Pmgram 
Requirements Memorandum 7&10. 
\larch 17.lYXij as the threshoid value to 
determine where more extensive sewer 
system evaiuation would be required 
(i.% intiltration less tban WO Bpdim 
was considered nouexcesdve ana aid 
not requve any iurther sewer system 
anatysis). Using the estimated national 
averages for pipe diameters and length 
of pipe per capita. 1500 gpdrm converts 
to 40 gpai for nonexcessive in6itrahon. 
Using 40 gpcd for nonexeeseive 

infiltration. 10 gpcd for commercial and 
small industriai Ilow. and ?a gpcd for 
domestic flow. the total dry weather 
base flow calculated by the Agency for 
municipal wastewater treatment plants 
(i.e.. wastewater plus nonexcessive 
infiltration) equals lm gpcd 
(70+10+40J. Data used for this 
calculation did not distinguish between 
separate and combined sewer systems 
and in fact were for both types of 
systems. 
E Treatmeat Worka S e d  
w i s a w e r s  

Combined sewers are sewer systems 
designed to convey stormwater (mostly 
from street curb iniets and area drains) 
in addition to domestic sanitnry sewage 
and commercial and small industria1 
wastewater. During storm events, 
combined sewer systems are subject to 
laqe increases in now due to either 
rainwater or snowmelt that enters the 
system. CombiDed sewer systems are 
generally operated to convey the 
maximum feasible amount of combined 
wastewater and starmwater to the 
treatment works. The excess. which is 
aften the larger portion of the flow 
during storms, is discha@ fmm the 
system at several overflow points before 
r e a h n g  the treatment phnt. The 
dramatic stonn-mlated increase in flow 
which can occup at treatment piants 
served by combined sew- systems led 
to the inclusian of 8 13U93(a) in the 
onguial semndary treatment regulations 
to allow either ad@tment or mspension 
of the p e m n t  removal rtquittmen~ 
during wet weather pen& 
F. Deternrination d NoPaxoessive Row 
in Combined S m r s  During Dry 
Weather Conditions 

In MllHtent of tfn SettkrDmt 
Asram- tbc Age- aMfyad 
f 13%103(d) of the seconrfay htatn?ent 
regulation to deicrminc if tbe lauguage 
in that section should appiy to system 
with combined sewers LI w d  a i  
separate se'lyecL 

http://at&nbutai.de
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The Agency's analysis of 3 133.103(d) 
centered specifically on the provision 
requiring that the less concentrated 
influent wastewater not result fmm 
excessive I/I. Section 133.1W(d) relies 
on definitions of excessive I/I. 
nonexcessive infiltration. and 
nonexcessive inflow found in 40 CFR 
35.20(35( b) [lS]. (28) and (29). According 
to those definitions infiltration is 
nonexcessive if the average dry weather 
base flow to !he treatment works (i.e., 
wastewater plus infiltration) is less than 
120 (gpcd), or if that portion of the dry 
weather base flow attributed to 
infiltration (40 gpcd) cannot be 
economically and effectively eliminated. 
C. Threshold Value for Combined 
Sewen During Dry Weather Conditions 

The Agency believes that the 
t h s h o l d  value of 120 gpcd should be 
applied to treatment works served by 
combined sewers during dry weather 
conditions for the following reasons. 
First, as discussed above in Section D.3 
("Excessive-Nonexcessive Flow Study"], 
tile 120 gpcd value was  derived in a 
study that examined both combined and 
separate sewera. Secondly. the Agency 
compared the 120 gpcd figure with data . 
from: (1) 1980 Agency study, "Evaluation 
of the Infiitration/Innow Program" (final 
draft report (EPA-8&-Ol-49l3)]; and (21 
field measurements of wastewater flows 
developed from sewer system studies 
conducted by private contractors and 
submitted to the Agency. These data 
support the 120 gpcd figure as a valid 
threshold for either combined or 
separate sewer systems. The Agency 
believes. therefore. that the 120 gpcd 
limit should apply equalIy to treatment 
works served by either separate or 
combined sewers during dry weather. 
Evciusiun From the 120gpcd Threshold 
of Industrial Discharges that Cause 
Interference 

may not obtain a modificationof its 
percent nemovai requirements if its less 
concentrated influent is due either to 
excessive infdtration or dear water 
industrial. discharges or a cumbination 
of bdh The Agency recognizes that less 
concentrated influent to municipal 
sewer systems does not necessarily, but 
in some instances may, hydraulically 
overload a treatment w& in addition. 
to diluting the id luen t f f  kss.. 
concentrated influent to a treament 
works is caused in whole or in p q t  by 
clear water industrial discharger. then 
the Agency expects f i t h e  treatment woks 
to.contml such dischargesrather than 
seek a modification of its percent 
removal requirements. heal sewer 
ordinances. as directed by the : 

Today's rule provides that a permittee 

- 

oretreatment regulations (40 CFR Part 
k: 54 FR 1586). should be enforced to 
prevent such hydraulic overloading. 

?he Agency is primarily concerned 
with clear water industma1 discharges. 
The Agency considers clear water 
:ndustrial discharges to include. but not 
De limited to. noncontact cooling water 
discharges or other discharges which do 
not contain pollutants in sufficient 
quantity to otherwise be of concern. 
H. Applying the Amendment 

Today's rulemalung applies only 
dunng dry weather periods for 
treatment works served by combined 
sewers. To obtain an adjustment in the 
percent removal requirements during 
dry weather under the rule. treatment 
works served by combined sewers must 
satisfy three conditions. First, the 
treatment works must consistently meet 
its permit effluent concentration 
limitations. but the percent removal 
requirements cannot be met due to less 
concentrated influent wastewater. 
Second. significantly more stringent 
effluent concentration than required by 
the concentration-based standards must 
be met to comply with the percent 
removal requirements and, third, the 
less concentrated influent wastewater 
must not result from either excessive 
infiltration or clear water industrial 
discharges to the system. 

(i.e.. the total of tke wastewater flow 
plus infiltration) in a combined sewer 
system is less than the 120 gpcd 
h s h o l d  va1ue:infiltration is assumed 
to be nonexcessive. However, sewer 
systems with average dry weather flows 
greater than 120 gpcd may also have 
nonexcessive infdtration if this is 
demonstrated on a case-by-case basis 
(Le.. the mfiltration can not be cost- 
effectively reduced). A permittee would 
have the opportunity to demonstrate on 
a case-by-case basis that its combined 
sewer system is not subject to excessive 
infitration even 8 the average total dry 
weather base flow exceeds the 120 gpcd 
threshold value. 
L Response to Comments on the 
Roposad Amendment to the Percent 
Removal Req~~iremanta . , .  

This section of the preamble 
addresses the comments received on the 
September 17,1987 notice. 

(I] One commenter suggested that the 
limiw value for nonexcessive 
d t r a t i o n  for combined sewem should 
be set hqher than mgallono per capita 
per day (gpcd). This comment was 
based on a concern that the limiting 
vaiue is derived from estimated national 
averages fer pipe diameter9 and lengths, 
bat the average pipe diameter in a 

If the average dry weather base flow 

. -  
. .  

combined sewer system is significantly 
larger than the average diameter in a 
sepatateiy sewered drainage area. 
Therefore. the commenter believes that 
the gpcd understates the cxpected 
average per capita infiltration into 
combined sewers. 

The regulation has been revised to 
reflect this comment. Indeed. the typical 
value for the nonexcessive infiltration. 
nationwide. is 1500 gallons per day per 
inch diameter per mile of sewer (gpdim) 
ana. by using the estimated national 
averages for pipe diameters and lengths 
of pipe per capita. the 1500 gpdh 
converts to 40 gpcd for nonexcessive 
infiltration. Because the data used for 
this calculation did not distinguish 
between separate and combined 
systems. and in fact were for both types 
o€ systems, either 1500 gpdim or 40 gpcd 
may be used as the threshold value for 
nonexcessive infiltration determination. 

opportunity to demonstrate, on. a case- 
by-case basis, that its combined sewer 
system is not subject to excessive 
infiltration as follows: 

Opfion A. Demonstrate that 
infiltration is lesr than 40 gpcd. If it is 
higher than 40 gpcd. then demonstrate 
that it is not cost effective to remove it: 
or, 

Option B. Demonstrate that 
infiltration is less than Is00 gpdim. If it 
is higher than 1500 gpdim. then 
demonsmite that it is not cost effective 
to remove it. 

(2) One commenter suggested that a 
limiting nonexcessive gpcd total flow 
should include normal dry weather 
inflow such a s  vehicle. street, sidewalk 
washing, lawn watering and other dry 
weather surface runoff. 

No data were presented during the 
comment period to contradict the 
Agency's belief that normal dry weather 
inflow to combined sewera is negligible. 
The threshold value for infiltration. 40 
gpcd or 1500 gpdim. was developed 
based upon a study of both separate and 
combined sewem during dry weather 
and wouid thus reflect any n o m 1  dry 
weather inflow into combined sewers: 

proposed rule wouldtake~mlbaccount 
those munidpalities that previbusly 
demonstrated non-excessivYI/l under 
the September=, 1m construction 
pant Rgnlations. 

Permittees who performed studies 
demonstrating nonexcessive I / I  under 
the September 27,1978 construction 
grant regulations may be abfe to use the 
same studies to support an application 
for a lower percent removal 
requirement. Permittees wkhfrig to, 
apply for a lower percent-remwal 

A permittee would have the 

,. . 

(3) A amcesn was raised whather the 
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requirement or a inass loading limit in 
place of percent removai requirements 
must demonstrate to the Regional 
.%dmiriistrator or State Director that 
their less concentrated influent 
wastewater does not result from either 
excessive infiltration or clear water 
industrial discharges during dry 
weather. The Regional Administrator or 
State Director will. on a case-by-case 
basis. determine if the data presented by 
the permittee, including studies 
performed at some time in the past. are 
sufficient for the demonstration. 

(4)  Another commenter asked if the 
thresnold value of 120 gpcd should be 
checked under low groundwater 
conditions to minimize inflow from 
ceilar drains, etc.. during dry weather. 

The threshold value should not be 
checked under low groundwater 
conditions. The determination of - 
excessive infiltration is based on the 
highest average daily flow recorded 
over a 7 to 14 day period during a period 
of seasonal high groundwater. 

(3)  Also raised was the issue of how a 
permittee is treated if the 120 gpcd check 
is passed, but the 275 gpcd check is not. 
or vice-versa. 

The 275 gpcd check applies to wet 
weather flow in a separate sewer 
system and has nothing to do with dry 
weather flow in a combined sewer 
system. if a P O W  service area consists 
of both separate and combined sewers 
then the separate sewer subsystem must 
meet both the 120 gpcd and the 275 gpcd 
while the combined sewer subsystem 
must meet the 120 gpcd or other 
threshold values a s  demonstrated on a 
case-by-case basis. 

( 6 )  It  was noted that the presence of 
less concentrated influent. a t  acceptable 
flows. does not necessarily constitute a 
hydrauiic overload to the system as 
indicated in Section F.4 of the preamble 
to the September 17.1987 notice. 

The Agency recognizes that the 
discharge of less concentrated influent 
to municipal sewer systems does not 
necessanly constitute a hydraulic 
overload. but may in some instances 
hvdraulically overload a treatment 
works in addition to diluting the 
influent. 

use o i  the term "clear water" as too 
vague and suggested that i t  should not 
be used. 

The Agency considers clear water 
industrial discharges to include. but not 
be limited to. non-contact cooling water 
discharges or other discharges which do 
not contain pollutants in sufficient 
quantity to otherwise be of concern. 

one area which should be addressed 
with respect to dry weather conditions 

[7] Concern was expressed about the 

(8) A iecommendation was made that 

during summer months in urban areas is 
the illegal opening of fire hydrants ana 
legal fire hydrant sprinkle caps. The 
cammenter maintains that these sources 
may significantly increase flow and 
decrease the influent strength. 

The iilegal opening of fire hydrants is 
a controllable source of inflow to 
combined sewers and is not justification 
fur reduced percent removal 
requirements. As noted earlier. the 120 
gpcd includes normal dry weather 
inflow into combined sewers. Permittees 
having uncontrollable sources of inflow 
have the option of demonstrating that 
flow above 120 gpcd can not be cost 
effectively eliminated. 

concerning the construction of a storage 
tunnei to capture the overflow from 
combined sewers during a storm. The 
commenter was concerned whether the 
days of release of captured wastewater 
should be considered as dry weather or 
wet weather days. 

Section 133.103(a) in the original 
secondary treatment regulation allows 
either adjustment or suspension of the 
percent removal requirements during 
wet weather periods for combined 
sewers. Today's rulemaking, new 
8 133.103(e) allows adjustment of 
percent removal requirements for 
treatment works served by combined 
sewers during dry weather under certain 
conditions. The permit-issuing authority 
will ultimately establish the 
applicability of wet weather or dry 
weather days on an individual basis. 
The permittee would then have the 
opportunity to apply for adjustment 
under either $133.103 (a) or (e), 
consistent with the permit-issuing 
authority's determination regarding 
which sub-section applies. 

"wet weather" and "dry weather" are 
not defined. 

Neither the proposed rule, nor the 
existing reguiations define the terms dry 
weather and wet weather because any 
attempt to describe these terms, with 
respect to intensity and/or frequency 
parameters. would only limit the 
application of such a regulation on a 
national level. Each permittee has the 
opportumty to demonskate dry weather 
and wet weather conditions on a case- 
by-case basis. 
(11) It was also noted that the option 

of a mass ioadmg limit should apply to 
the regulation for combined sewers 
during wet weather periods. 
3 133.103(a), and that same amendment 
should include references to 
5 8 133.lf~~(a)(4](iii) and 133.105(el(l](iii) 
regarding the adjustment of percent 
removal requirements. 

(9) A comment was received 

(10) Concern was raised that the terms 

These COInments refer to technical 
changes to an existing regulation and 
are beyond the scope of today's 
rulemaking. 

1. Regulatory Reviews 

1. Executive Order 12291 

Executive Order 122% requires E€'.% 
and other agencies to perform regulatory 
impact analyses of major requlations. 
Major ruies are those that impose a cost 
on the economy of $16100 million or more 
annually or have certain other economic 
impacts. Tnis regulation is not a mayor 
rule because i t  meets none of the criteria 
of a major rule as set forth in Section 
I(b) of the Executive Order. The rule has 
been submitted to the Office of 
Management and Budget (Om) for 
review. 

2 Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980.44 U.S.C. 3501 et 
seq.. EPA must submit a copy of any 
proposed rule that contains a collection 
of information requirements to the 
Director of OMB for review and 
approval. The Agency determined that 
this regulation does not contain 
informa tion collection requirements. 

3. Regulatory Flexibility Act 

The Regulatory Flexibility Act. 5 
U.S.C. 601 et se9.. requires EPA and 
other agencies to prepare an initial 
regdatory flexibility analysis for all 
regulations that have a significant 
impact on a substantial number of smail 
entities. No regulatory flexibility 
analysis is required. however, where the 
head of an Agency certifies that the rdie 
will not have a sigruficant economic 
impact on a substantial number of small 
entities. Since this regulation allows 
permitting authorities to adjust the 
percent removal requirements for 
communities served by combined 
sewers. the operation and maintenance 
costs of existing facilities may be 
reduced. However. the estimates of 
ultimate benefits (i.e., cost reductions) 
that will accrue as a resuit of this 
amendment are uncertain. The 
uncertainty stems largely from 
insufficient flow data for communities 
with combined sewer systems. Although 
the quantification of costs and benefits 
is not possible. the Agency believes that 
this rule will result in cost savings. 
.kcordingly, the Administrator certifies, 
pursuant to 5 U.S.C. 605(b), that this 
final reguiation will not have a 
significant impact on a substantial 
number of small entities. 
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List of Subjects in 40 CFR Part 133 

Treatment works. waste treatment 
and disposal. Water pollution conhol. 

Date: januarqr 19.1989. 
Lee M. Thomas. 
Administrator. 

preamble. EPA is amending 40 CFR Part 
133 as follows: 

PART 133-SECONDARY TREATMENT 
REGULATION 

For the reasons set forth in the 

1. The authority citation for Part 133 

Authority Sections 301(b](l)(B). 3W(d)(lO). 

continues to read as follows: 

m(dI(4). 308. and 501 of the Federal Water 
Pollution Control Act as amended by the 
Federal Water Pollution-Control Act 
Amendments of 1972. the Clean Water Act of 
1977. and the Municipai Wastewater 
Treatment Construmon Grant Amendments 
of 1981: 33 U.S.C. 131l(b)(l)(B). 1314(dl (1) 
and (4). 1318. and 1361; 88 Stat. 818. Pub. L 
92-500: 91 Stat. 1587. Pub. L 95-217 95 Stat. 
1623. Pub. L 97-117. 

2. Section 133.103 is amended bv 
adding a new paragraph (e) to read as 
foLlowa: 

p 733.103 speclrl conwdcmtions 

[ e )  Less concentrated influent 
wastewater for combined sewers during 
dry weather. The Regional 
Administrator or, if appropriate. the 
State Director is authorized to substitute 
either a lower percent removal 
requirement or a mass loading limit for 
the percent removai requirements set 
forth in 0 0  133.102(a)(3], 
133.102(a)(4](iii), 13a102(b)(3). 
133.105(a)(3). 133.105(b](3) and 
133.105(e)(l](iii) provided that the 
permittee satisfactorily demonstrates 
that: (11 The treatment works is 
consistently meeting, or wiil 
consistently meet. ita permit effluent 
concentration limits, but the percent 
removal requirements cannot be met 
due to less concentrated influent 
wastewater: (2) to meet the percent 
removal requirements, the treatment 

I . , . .  

works would have to achieve 
significantly more stringent effluent 
concentrations than would otherwise be 
required by the concentration-based 
standards: and (3) the less concentrated 
infIuent wastewater does not resul! from 
either excessive infiltration or ciear 
water industrial discharges during dry 
weather periods. The determination of 
whether the less concentrated 
wastewater resuits from excessive 
infiltration is discussed in 40 CFR 
3S.U105(b)(28). plus the additional 
criterion that either 40 gallons per capita 
per day (gpcd) or 1500 gallons per inch 
diameter per mile of sewer (gpdim) may 
be used as the threshold value for that 
portion of the dry weather base flow 
attributed to infiltration. If the less 
concentrated influent wastewater is the 
result of clear water industrid 
discharges. then the treatment works 
must control such discharges pursuant 
to 40 CFR Part 403. 
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